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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 06-21577 C1V-GOLD/Magistrate Judge Turnoff

AMERICAN CIVIL LIBERTTES UNION
OF FLORIDA, INC., GREATER MTAMI
CHAPTER; MIAMI-DADE COUNTY
STUDENT GOVERNMENT
ASSOCIATION,

Plaintiffs,
v'

)

)

)

)

)

)

)

)

)
MIAM-DADE COUNTY SCHOOL )
BOARD; RUDOLPH F. CREW, in his )
official capacity as Superintendent of )
Schools, Miami-Dade County Public )
Schonls, )
)

)

)

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO APPEAR AS AMICUS CURIAE
AND TO FILE AMICUS CURIAE MEMORANDUM OF
THE FLORIDA LIBRARY ASSOCIATION
The Florida Library Association presents the following Memorandum of Law in supporl
of its Motion to Appear as Amicus Curiae and to File Amicus Cunae Bnel:
Whilc there is no standard under the Federal Rules of Civil Procedure for appointing
amici curiac in district court proceedings, it is well established that a District Court has the
inherent authorily (o appoint an amicus curiac and to determine the extent of participation by an

amicus. See, e.g., Verizon New England v. Maine Fub. Util. Comm'n, 229 F.R.D. 335, 338 (D.

Me 2005).
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Dated: Julyé_ . 2006 Respect{ully submutled,

. & e

Walter E. Forchand {kla. Bar No. 0793530) ™
wforehand@llw-law.com
Lewis, Longman & Walker, P.A,
125 South Gadsden Street
Tallahassee, FL 32312
Telephone: (850) 222-5702
Facsimile: (850) 224-1600
Attorncy for Amicus Curiae,
Florida Library Association

Certificate of Service
1 HEREBY CERTIFY that a true and correct copy of the foregoing was served by

facsimile and U.S. Mail on all counsel or partics ol record on the attached service list,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 06-21577 C1V-GOLD/Magistrate Judge Turnoff

AMERICAN CIVIL LIBERTIES UNION
OF FLORIDA, INC., GREATER MIAMI
CHAPTER; MIAMI-DADE COUNTY
STUDENT GOVERNMENT
ASSOCIATION,

Plaintiffs,

V.

MIAM-DADE COUNTY SCHOOL
BOARD; RUDOLPH F. CREW, in his
officiul capacity as Superintcndent of
Schools, Miami-Dade County Public
Schools,

Defendants.

UNOPPOSED MOTION TO APPEAR AS AMICUS CURIAE
AND TO FILE AMICUS CURIAE MEMORANDUM OF
THE FLORIDA LIBRARY ASSOCIATION

The Florida Library Association (“FLA”) movgs the Courl to permil it to appear in this
case as Amicus Curiae and to file an amicus curiac memorandum and further says:

1. The FLA is a Florida not-for-profit corporation founded in 1901 with articles of
incorporation dated 1967. Its stated purpose is: to develop educational programs and underiake
advocacy activitics for Florida’s library community, including library employces, supporters, and
governing bodies. The Association works with other professional organizations and professions

that are relevant to librarianship; provides increasing opportunitics for Florida library employees

to advance their skills; works closely with (he information industry, facilitating productive links
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with the library community; and conlinues ils role as legislative advocate for excellence in all
types of library service within the state of Florida and beyond. The Association actively supports
the intellectual freedom and privacy rights of all Floridians,

2. Attached hereto is the affidavit of FLA’s exceutive director.

3. Mindful of the expectation that an amicus curiae identify the parties supported (cf.
Federal Rules of Appellate Procedure 26(c)), FLA states thal it seeks to appear as amicus curiac
and 1o filc a memorandum in support of the position of Plaintiffs.

4. The FLA submits that as amicus curiae it is able to providc to the Court the
perspective of an organization experienced both in professional librarianship and in dealing with
the issue before the Court in this case.

5. The FLA has filed concurrent with this motion a Memorandum of Law in support
thereof and its amicus curiae brief, subject to the Court’s granting of this motion.

CONSULTATION OF COUNSEL
6. Counscl for FLA has conferred with Counsel for all partics and is authorized to

relate that this motion is unopposed.

Dated: July 6, 2006 Respectfully submitted,

et & 1“

Walter E. Forehand (FJa. Bar No, 0793530)
wiorehand@!lw-law.cegm
Lewis, Longman & Walker, PLA.
125 South Gadsden Strect
Tallahassee, FL 32312
Telephone; (850) 222-5702
FFacsimile: (830) 224-1600
Attorney for Amicus Curiae,
Florida Library Associalion
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Certificate of Service
I HEREBY CERTIFY that a truc and correot copy of the foregoing was served by

facsimile and U.S. Mail on all counscl or parties of record on the attached service list.

Worts., & el A

Walter IE. Forehand
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SERVICE LIST
Case No, 06-21577 CIV-GOLD/Magistrate Judge Turnoff

Richard J. Ovelman
Jordan Burt, LLP

777 Brickell Avenue

Suite 500

Miami, FL, 33131-2803
(305) 371-2600

(305) 372-9928 (facsimilc)

Attorney for Defendants

Randall Marshall

Rosalind Matos

ACLU FOUNDATION OF FLORIDA, INC.
4500 Biscaync Boulevard, Suite 340
Miami, FL 33137-3227

Florida Bar No: 181765

(786) 363-2700

(786) 363-1108 (facsimile)

and

JoNel Newman

Florida Bar. No. 112320
University of Miami School of Law
1311 Miller Drive

Coral Gables, FL. 33140

(305) 284-4125

(305) 284-1588 (facsimile)

Cooperating Attorney for the Amcrican Civil Liberties Union Foundation of Florida, Ine.

Attorneys for Plawntift
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Affidavit of Ruth O’Donnell
1. 1 am Ruth O’Donnell and 1 am over 18 years of age and otherwise competent to give
testimony.
5. Tam the Executive Director of the Florida Library Association ("FLA”).
3. The Florida Library Association is a Florida nol-for-profit comoration founded in 1901 with
articles of incorporation dated 1967. Tts stated purposc is to develop ¢ducational programs and
undertake advocacy activitics for Florida’s library communily, including library employecs,
supporlers, and governing bodies. The Association works with other professional organizations
and professions that are relevant to librarianship; provides increasing opportunities for Florida
library employees to advance their skills; works closcly with the information industry,
facilitating productive links with the library communily; and continues its rolc as legislative
advocate for excellence in all types of library service within the statc of Florida and beyond. The

Association actively supports the intellcctual frecdom and privacy rights of all Floridians,

4. The Florida Library Association hus 1200 members, comprising librarians, library workers,
library trustees, and library supporlers representing all types of libraries, i.e., public libraries,
college and university libraries, specialized librarics, and libraries serving schools providing

Kindergarten through 12" grade education.

5. Members of FILA have a fundamental intcrest in {egal decisions affecting the colleetions
public librarics of all types, including scicelion policies, retention policies, and removal policies,
because such decisions tend to have an effect on librarics of all types, regardless of the specific

library context involved in a given casc.
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6. The following six stalements in the “FLORIDA LIBRARY ASSOCTATION
MANUAL: Opcrational Policics and Procedurcs for the Florida Library Association,” 10"

edition, adopted April 2004 by the Florida Library Association Executive Board are indicative of

the concerns of FLA members with tespect to issues related to intellectual freedom and libranes:

a. We significantly influence or control the sclection, organization, preservation, and
dissemination of information. In a political system grounded in an informed
citizenry, we are members of a profcssion explicitly committed to intellectual
freedom and the freedom of access to information. We have a special obligation
to ensure the free Mow of information and ideas to present and future generations.

b, We distinguish between our personal convictions and professional duties and do
not allow our personal belicfs to interfore with fair representation of the aums of’
our institutions or the provision of access to their information resources.

¢. As aresponsibility of library service, hooks, and other library raterials selected
should be chosen for values of interest, information and enlightenment of all the
people of the community. Tn no case should library malerials be excluded
because of the race or nationality or the social, political, or religious views ol the
authors.

d. Librarics should provide books and other materials prescnting all points of view
concerning the problems and issues of our times; no library materials should be
proscribed or removed from libraries becausc of partisan or doctrinal disapproval.

e. Censorship should be challenged by libraries in the maintenance of their

responsibility to provide public information and enlightenment.

f. Libraries should cooperate with all pcrsons and groups concerned with resisting
abridgment of free expression and free access Lo ideas.
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7. FLA is consistently concerned with issues collections and intellectual freedom throughout

the State of Florida.

FURTHER AFFIANT SAYETH NAUGHT.

STATE OF FLORIDA
COUNTY OF LEON

foe it O Spunretld

Afflant

Sworn to and subscribed to before me on July 5, 2006, by Affiant, who is personally known to me

or who produccd

as identification.

(Affix Notarial Seal)

Qs Mol

Notary Public State of Florida
My Commission Expircs:

My Commission Number is:

i

gg{'ﬂ" Hi, Joann Helns
> .’._ MYCOMM!SSION # Dommo EXPIRES;
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 06-21577 C1V-GOLD/Magistrate Judge Turnoff

AMERICAN CIVIL LIBERTIES UNION )
OF FLORIDA, INC., GREATER MIAML )
CHAPTER; MIAMI-DADE COUNTY )
STUDENT GOVERNMENT )
ASSOCIATION, )
)

Plaintiffs, )

)

v. )
)

MIAM-DADE COUNTY SCHOOL )
BOARD; RUDOLPH F. CREW, in his )
official capacity as Superintendent of )
Schools, Miami-Dade County Public )
Schools, )
)

Defendants. )

)

MEMORANDUM OF

AMICUS CURIAE, FLORIDA LIBRARY ASSOCIATION
SUPPORTING THE POSITION OF PLAINTIKES

The Florida Library Association (“FT.A™) files the following Memorandum of Law,
subject to the Court’s granting its Motion to Appear as Amicus Curiae and to File Amicus Curiae
Memorandum filed concurrent herewith:

Introduetion

While this Memorandum of Law supparts the position taken by the Plaintiffs, namcly,
that the removal of the suhject hooks from school libraries by order of the Miamj-Dade County
School Board (“Board™) is an unconstitutional deprivation of students® First Amendment rights,

the FLA supports no remedy, nor does it scck to have u stake in the case as a party or intervenor
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might have. Rather, the FLA sccks to inform the Court of pusitions long held by professional
librarians that bear on the issuc which is at stake in (his case and to offer to the Court its view of
contralling law.

In sum, professional librarians acknowledge and support the authority of public officials
to cstablish standards and criteria for the sclection of materials of all types to be placed in librury
collections maintained by public entities, that is, school boards, cities, counties, the state and its
agencies, library districts, postsecondary schools. They support processes for cvalualing
complaints by patrons congerning materials so selected. They necessanly rocognize the need for
standards and criteria for “weeding,” that is, removing and disposing of materials from
collections that are outdated, no longer used, damaged, or otherwisc no longer applicable
materials. On the other hand, as an organization of professional librarians, the FLA maintains, as
do profcssional librarians individually, the necessity of gnarding against removing materials
from collections hased upon a desire to take from the reading public, no matter whether adults in
a public library or children in an clgmentary school, materials which have become controversial
becausc of their content. It is the essence of libraries that they provide resources to their patrons
which may bhe used by them as patrons think best. Prolcssional librarians view as a fundamental
right of their patrons, and indeed a right guarantced by the Tirst Amendment of the United Statcs
Constitution, that they may expect colleclions to contain works expressing diverse poinls of
view, or indeed expressing no point of view.

Again, the FILA stresses its acknowlcdgment and support of the right of public officials to
regulate through standards and criteria whal materials are approprate to the library collection
they ultimately oversee and to provide appcals [or those who believe that materials have been

placed in the collection in error or disregard for such standards and crileria; howgver, should
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these officials react to changing political or social ideas in order to censor ¢collections by
removing materials for reasons offensive to their patrons’ First Amendment rights, professional
librarians support the nced for the Court’s to intervene in order Lo protect these rights,
Question Addressed by Amicus Curiae

The FLA has asked to address the Court in this Mcmorandum in order to speak to this
issue: whether the Board’s order requiring the removal of hooks of the “A Visit To” series
(“Visit Books™), and specifically the book ;Vamos a Cuba! (Enplish form "4 Visit to Cuba, ™),
from the libraries of Miami-Dade County schools is an unconstitutional deprivation of student

rights.

Facts Relicd Upon by Amicus Curiae

The FLA is mindful that the Court will take ¢vidence at the hearing on Plaintiffs” motion
for relicf. 1t is further mindful that the question it addresses in this Mecmorandum cannot be
decided in a factual vacuum. The FLA asserts, however, thal facts available from the public
record of the Board’s actions ar¢ sufficient decide in (his cuse. Consequently, the FLA relies on
these facts:

1. Miami-Dade schools acquired certain hooks in the Visit Book series, which were
placed in lihrary collections of various schools.

2. The Visit Books were subjected to the county’s cstablished selection process
¢mbodied in School Board Rule 6Gx12-6A-1.26 (“Board Rule”). See also Fla, Stat, §
1006.34(2)(b)(certain selection standards which must be included in determining propriety of

materials).
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3. A complaint relating o jVamos a Cubal/ A Visit to Cubag led to a [ormal appeal
process directed 10 whether (hal book should be removed from the library collections; two review
committees were appointed according to the Board Rule.

4, Each of these committces found overwhelmingly that ;Vameos a Cubal/ A Visit to
Cubu met Board Rule selection standards and should be retained in libraries.

5. Appeal was taken to the Board itsell, which considered the recommendation of
the School Superintendent that ; Fumoys a Cubal/ A Visit to Cuba be retaincd in the collections.

6. The Board issucd an order stating in pertinent part:

The foregoing [rejection of the Superintendent’s recornmendation] is bascd upon

the findings reflected by the rccord of these proceedings, and more specifically

the finding that the book [ Vumos a Cubal/ A Visit to Cuba) is inuccurate and

containg scveral omissions. It is further ordered that this book and the serics it is

part of, be replaced, throughout the school district, with a more accurale set of

books that is more representative of actual lifc in these countries.

7. The record of the Board’s mecting shows that the inaccuracics complained and
omissions complained of by the Board relate chiefly to a perecived failure to portray life in
Cuba as made harsh and by a totalitarian government,

Bused on clear case law and the sound public policy which it rellects, the FLA will argue

helow that the Board’s order violales student First Amendment rights.

The Law with Respect to Removal of Books from Collections of Publi¢ School Libraries

The seminal case for constitutional issucs implicated in the removal of books from
library collections by public officials is Board of Education, Island Trees Union Free School
District No. 26 v. Pico, 457 U.S. 853 (1982). It is well known that Pico was a plurality

decision and so must be uscd wilh care as a precedent. Nonctheless, it provides clear guidunce

for the present casc.
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Since 1977. the Supreme Courl has recognized that a controlling holding of the Court
may be derived from a plurality decision. Quoting the plurahity opinion ol Gregg v. Georgia,
428 U.S. 153, 169, n. 15 (1976), the Court observed: “’When a fragmented Court decides a case
and no single rationale explaining the result cnjoys the assent of five justices, the holding of the
Courl may be viewed as that position taken by thosc Members who concurred in the judgments
on the narrowest grounds,”” Marks v. US., 480 U.S. 188, 193 (1977). “In essencc, the
narrowest opinion must represent a common denominator of the Court’s reasoning; it must
cmbody a position implicilly approved by at least five Justices who support the judgment.” King
v. Palmer, 950 F.2d 771, 781 (D.D.C. 1991)(en banc).

Reduced to its narrowest holding, live justices of the Pico court implicitly agreed that
there are constitutional limits (o the right of school officials to remove books from a school
library collection. In deciding a case quite similar to thal betore the Court here, the Fiflh Circuit
stated the proposition in this way:

Justicc White’s concurrence in Pico tepresents the narrowest grounds for the

result in that case, and it does not rcject the plurality’s assessment of the

constitutional limitations on school officials’ discretion. The concurrence merely

states that the procedural posturc of the case did not require addressing the

constitutional questions presented because a material issue of fact exisled,

precluding summary judgment,
Campbell v. St. Tammany Parish School Bd., 64 F.3d 184, 188 (5th Cir. 1995)(footnote omitted);
see also Case v. Unified School Dist. No. 233, 908 F. Supp. 864, 874-75 (D. Kan. 1995) (Pico
followed, notwithstanding plurality decision, in absence of circuit courl precedent, as sole
statement on book removal).  Thus, without delving inte the specific reasoning upon which the
plurality of three, joincd in almeost all the opinion by Justice Blackman, decided the case, it is

clear that Justice While agreed with the plurality and concurrence on the baseline proposition
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that facts could exist which would render unconstitutional the removal of books from a school
library by schoal officials,

The tension is and continues to be the balance to be struck between the deference
afforded local government in cducational matters and the constitutional rights guaranteed to
students. Three Supreme Court opinions illustrate the guidance the Court has given in sorting
out these qucsﬁons.‘ In Tinker v. Des Moines Independent School Districr, 393 U.S. 593 (1969),
the Court established that school ofticials could not censor students’ non-disruptive political
expression. The Coutt noted:

First Amendment rights, applied in light of thc spceial characteristics of the

school cnvironment, ar¢ available to teachers and students. Tt can hardly be

argued that cither students or teachers shed their constitutional rights to [reedom

of speech and expression at the schoolhouse gare.
Id at 506.

[n 1982, the Court in Pico took up the specific question of First Amendment rights with
respect to school librarics. In Pico, the division hetween the plurality and the dissent disagreed
over the characterization of the issue, the plurality “focusing on the library as the embodiment of
the marketplace of idcas,” and the dissent “view|ing| the library as part of the school’s curricular
environmenl.” Burch v. Barker, 861 F.2d 1149, 1157 (9th Cir, 1988).

In 1988, the Court addressed curricular issucs dircclly in Hazelwood School District v.
Kuhlmeier, 484 U.S, 260 (1988) where the question concerned whether school administrators
violated First Amendment rights in removing material from the school-sponsored student
newspaper. Justice White (the “narrowest™ concurring Justicc in Pico) writing for the majority,

began the analysis by citing Tinker: “Students in the public schools do not ‘shed their

' For a discussion, scc Note, Tinkering with Tinker: Academic Freedom in the Public Schools—
Hazelwood School District v. Kuhlmeier, /08 S. Ct. 562 (1988). 16 Fla. St. UJ.L. Rev. 159
(1988).
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constitutional riphts to frecdom of speech or cxpression at the schoolhouse gate.™ Jd. at 2060
(citing 393 U.S, at 506), Justicc While succinelly stated the Court’s conclusion;
Accordingly, we conclude that the standard articulated in Zinker for determining

when a school may punish student expression need not also be the standard for

determining when a school may refuse to lend its name and resources to the

dissemination of student cxpression. Instead, we hold that educators do not
offend the First Amendment by exercising editorial control over the style and
content of student speech in school-sponsored expressive activities so long as

their aclions are reasonably related to legitimate pedagogical concems.

Id at 272-73 (footmotes omitted).

What Tinker, Pico, and Kuhimeier share is on the one hand the express recognition that
schoo! officials are to be afforded great deference in making cducational decisions, but on the
other hand, this deference does not extend to decisions based on reasous that offend students’
First Amendment rights. It is instructive that Justice White writes for the Kuh/meier majority in
expressing this limitation. His insistence on the First Amendment rights of students can only
confirm that his concurrence in Pico implicitly rccognized that should the facts reveal a basis for
removing the books involved that olTended the Iirst Amendment, the school’s action would be

unconstitutional.

Sound Public Policy for Examining Reasons for Removing Books

The FLA, a local chapter of the Amcricun Library Association (“ALA™), has adopted as
its own several statements of the ALA, including “Codc of Ethics of the American Library
Association” (Exhibit A); “Library Bill of Rights” (Exhibit B); and “The Frcecdom to Read
Statement” (Exhibit C). In addition, the ALA’s “Position Statement on the Role of the School
Library Media Program” ig attached hereto as Exhihit D. Each of these statements indicates the

sound public policy which is cmbodied in the Pico decision.
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For example, the code of ethics asserts that the ATLA members “uphold the principles of
intcllcetual frocdom and resist efforts to consor library resources” and “distinguish hetween our
personal convictions and professional duties.” The ALA “Library Bill of Rights” provides that
libraries “should challenge censorship” and “provide materials and informatlion presenting all
points of view.” “The Freedom to Read Statement” notos:

Such pressure toward conformity is perhups natural to a time of accelerated

change. And yet suppression is never more dangerous than in such a time of

social tension. Freedom has given the Unitcd Statcs (he elasticity to endure strain.

Freedom keeps open the path of novel and crcative solutions, and enables change

to come by choicc. Evcry silencing of a heresy, every enforcement of an

orthodoxy, diminishes the toughness und resilience of our socicty and leaves it the

less able to deal with controversy and difference.

Finally, in the ALA’s posilion statement on school libraries it asscrts that “{tJhe school library
media center provides a setting where students develop skills they will necd as adults to locale,
analyze, evaluate, interpret, and communicate information and ideas in an information-rich
world.” Speaking to the very issue before the Court here, the statement notes: “Though one
parent or member of the school community may [cel 4 particular title in the school library media
center’s collection is inappropriatc, others will feel the title is not only appropriale but desirable.”

These posilion statements are broad and hortatory in nalure, hut they are also valuable
expressions of the principles underlying the analyses Lthe courts have made concermng the First
Amendment right of students in the books contained in their school libraries. All courts, and
certaimly the FLA, recognize the right and responsibility of school officials to repulate and
monitor those materials made available to students, There is, however, the cqually strong
corollary that the hooks that have been made available to students may not be taken from them

by school officials based upon reasons which oflend First Amendment nghts. Were this not the

case, the function of librarics would be greatly diminished, to the public ill, by changing moods
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and philosophies, and of mast concern, by changing political views of those who educate our
children and manage our schools.

The Roard’s Order is Unconstitutional.

In the final analysis, this is not a difficult case, It is wcll scttled that pretext cannot be
accepted as fact. In this case, the school distriet has i place a well developed collection
acquisition policy and a well developed review procedurc for complaints regarding the
collections. The combined wisdom of that acquisition policy and of the committccs who
examined the complaint against ; Vamos a Cuba!/ A Visit to Cuba was that the book was properly
admilted 1o and retained in the library collections, The Board’s basis for overruling this
recommendation is blatantly based on the pohitical “tenor” ol the book, that {s, that it does not
emphasize that life in Cuba is hard and that the political system is oppressive.  Clearly, an
underlying concern of the Board is that some Cuban Americans ar¢ olfended by this “lack” of
political position.

Even the narrowest reading of ’ico must conclude that removal of a library hook from
the school library because the school board or members of the communily object to its content on
grounds of political opinion or political sensitivity in the community at large is unconstitutional
as a violation of students’ First Amendment rights. Going further, the Board’s failure to follow
thosc procedures established for reviewing books for possible removal from the library, whatever
the fate of ; Vamos a Cubal!/ A Visit to Cuba, in removing all books in the Visit Book series must
on its face represent an unconstitutional act, certainly under the First Amendment because the
removal implicates those rights, and presumably under the Fourteenth Amendmeni because the

Board’s blatant disregard of due process with respect to other books in the series.
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As the FLA has asserted above, the issue in this case is not whether ;Vamos a Cubal/ 4
Visit to Cuba and other hooks in the “A Visit To™ series are educationally suitable, that decision
having been reached during the selection process and confirmed during the review process. Nor
does it matter what political view is expressed, or not expressed, within the books, if any. There
is no implication at all that any of the books contain obscene material or any other
“disqualifying” unprotccted speech, The Board’s decision is bused primarily, if not solcly, on a
desire to remove from the shelves a book whose political views (or lack thereof) it disapproves
of, and to “disqualify by association” other books in the series in which it is contained.

Conclusion
Because the Board’s order is unconstitutional, the Visit Books must be retained in the

school libraries,

Dated: July 6, 2006 Respectfully submitted,

alfe ¢ dmel 0

Walter E, Forehand (Flej Bar No. 0793530)
wforehand@llw-law.cotfi
Lewis, Lonpman & Walker, P.A,
125 South Gadsden Street
Tallahassce, FL 32312
‘I'elephone: (850) 222-5702
Facsimile: (850) 224-1600
Attorncy for Amicus Curiae,
Florida Library Association
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Certificate of Scrvice
1 HEREBY CERTIFY that a true and correct copy of the foregouing was served by

facsimile and 1J.S, Mail on all counsel or partics of record on Lhe attached service list.

Lt #o el A

Waller E. Forehand \
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777 Brickell Avenue

Suite 500

Miami, FL 33131-2803
(305) 371-2600

(305) 372-9928 (facsimilc)

Attorney for Defendants

Randall Marshall

Rosalind Matos

ACLU FOUNDATION OF FLORIDA, INC.
4500 Biscayne Boulevard, Suite 340
Miami, FL 33137-3227

Florida Bar No: 181763

(786) 363-2700

(786) 363-1108 (facsimile)

and

JoNel Newman

Florida Bar. No. 112320
University of Miami School of Law
1311 Miller Drive

Coral Gablcs, FL 33140

(305) 284-4125

(305) 284-1588 (facsimile)

Cooperating Attomey for the American Civil Libertics Union Foundation of Florida, Inc.

Attormneys for Plaintiff
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Code of Ethics of the American Library Association

As members of the American Library Association, we recognize the importance of codifying and making
known to the profession and to the goneral public the cthical principles that guide the work of librarians,
pther professionals providing information services, library lrustees and library staffs.

Ethical dilemmas occur when values are in conflict. The American Library Assoclation Code of Ethics states
the values to which we are committed, and embodies the ethical responsiblilities of the profession in this
changing information environment.

We significantly Influence or control the selection, organization, preservation, and dissemination of
information. In a political system graunded In an Informed cltizenry, we are members of a profession
explicitly cornmitted to intellectual freedom and the freedom of access to information. We have o special
obligation to ensure the free flow of information and ideas to present and future generations.

The principles of this Code are expressed in broad statements to guide ethical decision making, These
statements provide a framewaork; thay cannak and do nat dictate conduct to cover particular situations.

1. We provide the highest level of service to all library users through appropriate and
usefuily organized rasources; equitable service policles; equitable access; and accurate,
unblasad, and courteous responses to all requests,

II. We uphold the principlas of Intellactual freedom and resist all efforts to censor library
resources.

III. We protect each library user's right to privacy and confidentiality with respect to
infarmation sought or received and rescurces consultad, borrowed, acquired or
transmitted. '

IV. We recognize and respect inteliectual property rights,

V. We treat co-workers and other colleagues with respect, fairness and good falth, and
advocate conditions of employment that safeguard the rights and welfare of all
employees of our institutions.

VI. We do not advance private interests at the expense of library usors, colleagues, or our
employing institutions.

VII. We distinguish between our personal convictions and professional dutles and do not
aflow aur personal hellefs to Interfare with fair representation of the aims of our
institutions or tha pravision of accesa to thair Infarmation resources.

VIII. We strive for exceilence in the profession by malntaining and enhancing our own
knowledge and skills, by encouraging the professional development of co-workers, and
by fostering the aspirations of potential members of the profession,

Adopted June 28, 1995, by the ALA Council

EXHIBIT

i_A

http://www ala.org/ala/nif/statementspols/codeofethics/codeethics. htm 77212006
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Library Bill of Rights

The_American_Library_ Agsociation affirma that all libraries are forums for Information and ideas,
and that the following basic policies should guide thelr services.

1. Books and other library resources should be pravided for the mterest, information, and enlightenment of
all paaple of the cammunity the hibrary serves. Materials should not be excluded because of the origin,
background, or views ot those contributing to their creation.

1. Libraries should provide materials and information presanting ali polnts of view on current and hisiarical
issues. Matarials should not be proscribed or removed because of partisan or doctrinal disappraval,

111. Libraries shoutd challenge censorship in the fulflilment of thelr responsibility to provide infurmation and
enlightenment.

1V, Libraries should cooperate with all persans and graups concerned with resisting abridgment of free
expression and free access to ideas,

V. A person’s right to use a library should not ba denled or abridged because of origin, age, background, or
views.

V1. Uhraries which maka exhibit spaces and meeting rooms available to the publc they serve should make
such facillties available on an equitable basis, regardless of the belwefs ur affilistions of indlviduals or
groups requesting their use.

Adopted June 18, 1948, by the ALA Councll; amended February 2, 1961; January 23, 1980; inclusion of
"age” reaffirmed January 23, 1996,

EXHIBIT

i B

http.//www.ala.org/ala/oif/statementspols/statementsif/library billrights.htm 7/2/2006
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The Frecdom to Read Statement

The freadom to read is essenbial fo our democracy. It is continuousty under attack. Private groups and
public authoritles in various parts of the country are working ta remave or limit access to reading matenals,
to censor content In schools, to label "controversial views, to distribute lists of "ohjectionable” books or
authors, and to purge librarics. These actions apparently rise from a view that our nationai tradition of free
expression is no longer valid; Lthat censorship and suppression are needed to counter threats to safety or
natlonal securty, a5 well as to avoid the subversion of politics and the corruption of morals. We, as
individuals devoted to reading and as librarians and publishers responsible lor disseminiating ideas, wish to
assert the public interest In the preservation of the freedom to read.

Most attempts at suppression rest on a denial of the tundamantul premise of demogracy: that the ordinary
individual, by exercising critical judgment, will select the good and reject the bad. We trust Americans to
recognize propaganda and misinformation, and to make their own decisions about what they read and
belisve, We do not believe they are prepared to sacrifice their herltage of a free press in order to be
"protected” against whal gthers think may be bad far them. We believe they still favor free enterprise in
jdeas and expression.

These eftorts at suppression arc related to a larger pattern of pregsures being brought against education,
the press, art and images, films, broadcast media, and the Internet. The problem is not only one of actual
censorship. The shadow of fear cast by these pressures leads, we suspect, Lo an even larger voluntary
curtailment of expression by those who seek to avoid controversy or unwelcome scrutiny by gevernment
officials.

Such pressure toward conformity is perhaps natural to a time of accelerated change. And vet suppression is
nevar mare dangerous than in such a tirne of social tengion. Fregdom has given the United States the
elasticity to endure strain. Freedom keeps open the path of novel and creative solutions, and enables
change to come by choice. Every siiencing of a heregy, every enforcemeant of an orthodoxy, diminishes the
toughness and resilience of our society and leaves It the less able to deal with controversy and difference.

Now as always in our history, reading Is ameng our greatest freedoms. The freedom to read and write is
almost the only means for making generally available ideas or manners of expression that can initially
command only a small audience. The wnttah word is the natural medium for the new idea and the untrigd
voice from which comae the original contributions to social growth. 1t is essential to the extended discussion
that serious thought requires, and to the accumulation of knawledge and ideas into organized collcetions.

We beliave that free communication is essential to the presarvation of a tree society and a creative culture.
We believe that these pressures toward conformity present the danger of limiting the range and variety of
inquiry and exprassion on which our democracy and our culture depend. We believe that every American
community must jeslously guard the fréedom to publish and to circulate, in order to presarve its Gwn
freedom to read. We believe that publishers and librartans have a profound responsibliity to give validity to
that treedom to read by making it possible for the readers to choose freely from a variety of offerings.

The freedom to read Is guaranteed by the Constitution. Those with faith in free people will stand firm on
these constitutional guarantees of essential rights and will exercise the responsibilitics that accompany
these rights.

we therefore affirm thesc propositions:

1. Itis in the public interest for publishers and librarians ta makse available the widest diversity of
views and expressions, Including those that are unorthodax, unpopular, er considered dangerous by
the majority.

Creative thought is by definition new, and what is hew is different. The bearer of every new thought
is a rebel until that idea is refined and tested. Totalitarian systems attempt to maintain themselves
in power by the ruthless suppression of any concept that challenges tha estahlished orthodoxy. The
power of a democratic system to adapt te change is vastly strengthened by the freedom of its
citizens to choose widely from amang conflicting opinions offered freely te them. To stifle gvery
nonconformist idea at birth would mark the end of the democratic process, Furthermore, only
through the constant activity of weighing and selecting can the democratic mind attain the strength
demanded by times like these. We need to know not only what we beligye but why we believe it.

2. Publishers, librarians, and bookseliers do not need to engorse every iaea or presentation they mak

http://www.ala.org/ala/oif/statementspols/ftrstatement/freedomreadstatement.htm 7/2/2006
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available. It would conflict with the public interest for them to establish thelr own political, moral, or
aasthetic views as a standard for determining what shauid be published or circulated.

Puhlishers and librarians scrve the educational process by helping to make available knowledge and
ideas required for the growth of the mind and the increase of learning, They do not foster education
by imposing as mentors the patterns of their own thought. The people should have the freedom to
read and consider a broadar range of ideas than those that may be held by any single Hibrarian or
pubhsher or government or church, Tt is wrong tal what one can read should be confined to what
angther thinks proper.

3. Jtle contrary to the public interest for publishers or lihrarians to bar access to writings on the Dasis
of the persanal history or pofitical affiliations of the author,

No art or literature can flourish if it i5 to be measurad by the political views or private lives of its
creators. No society of free people can flourish that draws up lists of writers to whom it wHl not
listen, whatever they may have ta say.

4. There is no placc in our soclety for efforts to coerce the taste of others, to confing adults to the
reading matter deemed suilahle for adolescents, or to inhiblt the efforts of writers to achieve artistic

expression.

To some, much of modern expressiun 15 shocking. But is not much of life itselt shocking? We cut off
literature At the source if we prevent writers from dealing with the stuff of life. Parents and teachers
have a responsibility to prepare the young to meet the diversity of experiences in lite ta which they
will be exposed, as they have a responsibility to help them learn to think critically for themselves.
These are affirmative respansibilities, not to be discharged stmply by preventing them from reading
works for which they are not yet prepared. Tn these matters values ditfer, and values cannot b
legislated; nor can machinety be devieed that wlil sult the demands of ona group without limiting
the freedom of others.

5. jt is not in the public interest to force a reader Lo accept the prejudgment of & Iabel characterizing
any expression or its author as subversive or lATILy e OIS,

The ileal of labaling precupposes the existence of individuals or groups with wisdom to determine
by authority what is good or bad for others. It presupposes that individuals must be directed in
making up thelr minds ahout the ideas they examine. But Americans do not need others to do their
thinking for them.,

6. Iris the responsibiiity of publishers and librarians, as guardlans of the people’s freedom to read, to
contest encroachiments upon that freedom by tndividuals or groups seeking to impose their owir
standards or tastes upon the community at large; and by the government whenever [t seeks to
reduce or deny public access to public inforrmation.

It s Inevitable in the give and Lake of the democratic process that the political, the maoral, or the
aesthatic concepts of an individual ur group will occasionally collide with those of another Individual
or group. In a free soclety individuals are frue to datermine for themselves what they wish to read,
and each group is free to determine what it will recommend Lo its frealy associated members. But
no group has the right to take the law into its own hands, and tu impase its own concept of politics
or morality upon other members of a democratic soclety. Freedomn is no treedom it it is accorded
only to the accepted ana the noffensive. Further, democratic socictles are more safe, free, and
creative when the free flow of public information is not restricked by governmental prerogative or
salf-censorship.

7. It is the responsibility of publishers and librarians to give full meaning to the freadom to read by
providing hoaks that enrich the quality and diversity of thought and expression. By Lthe exercise of
this affirmative responsibility, they can demonstrate that the answer to 8 "bad” book Is a good one,
the answer ta a “bhacd” idea is a good one. )

The freedom to read is of litthe consequence when the reader cannot obtain matter fit for that
reader's purpose. What is needed is not anly the absence of restraint, but the positive provision of
opportunity for the people to read the best that has been thought and said, Books are the major
channel by which the intellectual mheritance is handed down, and the principal means of Its testing

hitp://www.ala.org/ala/oif/statementspols/firstatement/freedomreadstatement htm 7/212006
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and growth. The defense of the freadom to read regquires of all publishers and librarians the utmaost
of thelr facuitles, and daserves of all Americans the fullest of their support.

We grate these propositions neither lightly nor as easy generalizations, We here stake out a lofty claim for
the value of the written word. We do so because we believe that it is possessed of enormous varlety and
usefulness, worthy of cherishing and keeping free, We realize that the application of these propositions
may mean the digsemination of ideas and manners of exprescion that are repugnant to many persons. We
do not state these propositions in the comfortable belief that what people read is unimportant. We believe
rather that what people read (s deeply important; that ideas can be dangerous; hut that the suppression of
ideas is fatal ta a democratic society. Freadom Itself is 3 dangerous way of life, byt It is ours.

This statcment was orlginally Issued in May of 1953 by the Westchester Conference of the Amerlcan Library
Association and the American Book Publishers Councll, which in 1970 consolidated with the American
Educational Publishers Institute to becormne the Association of American Publishers.,

Adopted June 25, 1953, by the ALA Council and the AAP Freedom to Read Committee; amended January
78, 1972; January 16, 1991; luly 12, 2000; June 30, 2004.

A lJoint 5tatement by!

American_Lib
Assoclation of American Publishers

Subsequently endorsed by:

American Booksellers Foundation for Free Expression

The Association_of American University Presses, Inc,

The Children's Book Council

Freedom to Read Foundation

National Associatlon of Collcge Stores

National Coalition Against Censorship
Natlonal Council of Teachers of English

The Thomas Jefferson Cantar for the Protection_of Frae Expression

http://www.ala.org/ala/oif/statementspols/firstatement/freedomreadstatement. htm 7/2/2006
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American
Library
Association

Position Statement on the Role of the School Library Media
Program

The school library media program is not only integral to and supportive of the
school curriculum, but also provides a mechanism for choice and exploration
beyond the prescribed course of study. The school library media program provides
a wide range of resources and information that satisfy the educational needs and
interests of students. Materials are selected to meet the wide range of students
individual learning styles. The school library media center is a place where
students may explore more fully classroom subjects that interest them, expand
their imagination, delve into areas of personal interest, and develop the ability to
think clearly, critically, and creatively about the resources they have chosen to
read, hear, or view,

The school library media center provides a setting where students develop skills
they will need as adults to locate, analyze, evaluate, interpret, and communicate
Information and ideas in an information-rich world. Students are encouraged to
realize their potential as informed citizens who think critically and solve problems,
to observe rights and responsibilities relating to the generation and flow of
information and ideas, and to appreciate the value of literature in an educated
society.

The school library media program serves all of the students of the community--not
only the children of the most powerful, the most vocal or even the majority, but all
of the students who attend the school. The collection includes materials to meet
the needs of all learners, including the gifted, as well as the reluctant readers, the
mentally, physically, and emotionally impaired, and those from a diversity of
backgrounds. The school library media program strives to maintain a diverse
collection that represents various points of view on current and historical issues,
as well as a wide variety of areas of interest to all students served. Though one
parent or member of the school community may feel a particular title in the school
library media center's callection is inappropriate, others will feel the title is not
only appropriate but desirable.

The school library media center is the symbol to students of our most cherished
freedom--the freedom to speak our minds and hear what others have to say. I
urge that the decision of this board be one which reaffirms the importance and
value of the freedom to read, view, and listen and sends a message to students
that in America, they have the right to choose what they will read, view, or hear
and are expected to develop the ability to think clearly, critically, and creatively
about their choices; rather than allowing others to do this for them. .
EXHIBIT
Adopted October, 1990 g D
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