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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

- 10058 €iv-kING

MAGIST
Magistrate Judge WE

Case

STEVEN LOFTON; DOUGLAS E. ~
HOUGHTON, JR.; JOHN DOE and FILED b *_D-C-
JOHN ROE, mincr children, by
andthrough their next friend, TIMOTHY MAY 2 6 1999
ARCARO; ANGELA GILMORE; WAYNE
LARUE SMITH; DANIEL SKAHEN; crfek g8, Brer oy,

S.D. OF FLA. - KEY WEST

BRENDA LYNN BRADLEY; and
GREGORY DALE BRADLEY,

Plaintiffs,
Vs.

ROBERT A. BUTTERWORTH, JR.,
Attorney General of the State of Florida;
KATHLEEN A. KEARNEY, Secretary of
Florida’s Department of Children and
Families; ROBERT PAPPAS, District
Administrator, District X of Florida’s
Department of Children and Families;
and SARA HERALD, District
Administrator of District XI of Florida's
Department of Children and Families,

Defendants.
/

Complaint — Class Action
Plaintifts STEVEN LOFTON; DOUGLAS E. HOUGHTON, JR.; JOHN DOE and
JOHN ROE, minor children by and through their next friend TIMOTHY ARCARO;
ANGELA GILMORE; WAYNE LARUE SMITH; DANIEL SKAHEN: BRENDA LYNN

BRADLEY; and GREGORY DALE BRADLEY, by and through their attornevs, file this



Case 4:99-cv-10058-JLK Document 1 Entered on FLSD Docket 05/28/1999 Page 2 of 25

]
1
H

Complaint against defendants ROBERT A. BUTTERWORTH, JR., Attorney General of the
State of Florida; KATHLEEN A. KEARNEY, Secretary of Florida’s Department of Children
and Families; ROBERT PATTAS, District Administrator, District X of Florida’s Department
of Children and Families; and SARA HERALD, District Administrator of District XI of
Florida’s Department of Children and Families. Certain of the claims are asserted both
individually and on behalf of others similarly situated as a class action.

Introduction

1. Section 63.042(3), Florida Statutes provides that “[n]o person eligible to
adopt under this statute may adopt if that person is a homasexual.” Plaintiffs seek a
declaration that section 63.042(3) is unconstitutional on its face and as applied because it
violates the equal protection clause of the United States Constitution as well as the federal
constitutional rights to privacy, intimate association and family integrity, and substantive
due process.

Jurisdiction and Venue

2. This action is brought to redress the deprivation under color of state law of
rights secured by the United States Constitution in violation of 42 U.S.C. §§ 1983 and 1988.
This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343. This Court has
jurisdiction to grant the declaratory relief requested under 28 U.S.C. § 2201.

3. Venue is properly in this district pursuant to 28 U.S.C. § 1391(b) because
defendants ROBERT PAPPAS and SARA HERALD reside within the district and a
substantial part of the events or omissions giving rise to plaintiffs’ claims occurred in this

district.
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Parties

The Plaintiffs

4. Plaintiff STEVEN LOFTON is a resident of the state of Oregon. Before moving
to Oregon in June, 1998, he lived in Miami, Florida for 14 yvears. LOFTON is 41 years old.
He is a registered nurse by training and worked as a nurse in a hospital for 5 years.

5. LOFTON'’s partner is Roger Croteau. Croteau, who is 43 vears old, has been
a registered nurse for 15 years and currently works in the pediatrics unit at a children’s
hospital. LOFTON and Croteau have lived together in a committed relationship for 15
years.

6. LOFTON is the long-term foster parent of three children — an 11 vear old boy,
an 11 vear old girl, and an 8 vear old boy. All three children are wards of the State of
Florida and under the jurisdiction of the Fiorida Juvenile Court. The eight vear old boy is
identified in this action as JOHN DOE.

7. LOFTON resided in Florida when DOE and the other two children were placed
with him by the Children’s Home Society, a child placement agency licensed by Florida's
Department of Health and Rehabilitative Services, the predecessor to the Department of
Children and Families (“DCF”), which certified him as a foster parent. In June, 1998, DCF
gave LOFTON permission to move to Oregon with the children under the Interstate
Compact on the Placement of Children, section 409.401, Florida Statutes.

8. LOFTON and Croteau have raised the children since they were infants. The
children address and refer to LOFTON and Croteau as “Dad,” and all have deep bonds with

the two men, who are the only parents that the children have ever known. The children,



Case 4:99-cv-10058-JLK Document 1 Entered on FLSD Docket 05/28/1999 Page 4 of 25

H

¥
t

although biologically unrelated, have formed strong bonds with one another, and refer to
one another as brothers and sister.

Q. All three children tested positive for HIV at birth. DOE sero-converted
during infancy and no longer tests positive for HIV. The other two children have AIDS.
LOFTON, who cares for the children full-time, administers their many medications and
cares for them when they are sick.

10.  In 1998, the Children’s Home Society created an award for outstanding foster
parenting, which they named the “Lofton/Croteau Award.” That same vear, LOFTON and
Croteau were the first recipients of that award.

11. DOE has been freed for adoption and LOFTON desires to adopt him in order
to secure their parent-child relationship. LOFTON submitted an application to defendant
SARA HERALD's predecessor as District Administrator for District XI to adopt DOE,;
however, because LOFTON is a gay man, he was automatically disqualified under section
63.042(3) from adopting DOE. Under the Interstate Compact on the Placement of
Children, in order for LOFTON to adopt DOE in Oregon, the State of Florida's approval is
required. DOE’s brother and sister have not been freed for adoption. Thus, LOFTON is not
seeking to adopt them at this time.

12. LOFTON brings this action on behalf of himself and all other persons
similarly situated.

13.  Plaintiff JOHN DOE is an eight vear old child who has formed a strong bond
with LOFTON, Croteau and his siblings as a result of being a member of the family since
infancy. It would be devastating for DOE to be separated from LOFTON and the rest of the

family and any such action or threat would destroy his right to family integrity.
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14.  DOE sues by and through his next friend, TIMOTHY ARCARO, Esq., Director
of the Children and Family Clinic of the Shepard Broad Law Center at Nova Southeastern
University. ARCARO is also the duly appointed attorney ad litem for DOE in his state
dependency case. DOE sues on his own behalf and on behalf of all other persons similarly
situated.

15.  Plaintiff DOUGLAS E. HOUGHTON, JR. is a resident of Miami. He is 36 years
old and is a clinical nurse specialist in the trauma unit at Jackson Memorial Hospital.

16. HOUGHTON is the legal guardian of a seven vear old boyv who is identified
in this action as JOHN ROE. HOUGHTON has raised ROE since he was 4 vears old. ROE
and HOUGHTON have formed deep bonds with each other.

17.  ROE'’s biological father, who is his only living legal parent, is unable to care
for ROE. He desires that HOUGHTON adopt the child, and has consented to terminate his
parental rights in order for that to occur. ROE has only limited contact with his biological
father.

18. HOUGHTON desires to adopt ROE in order to secure their parent-child
relationship. He would petition the Circuit Court for the 11th Judicial Circuit to adopt ROE;
however, he is a gav man and is therefore automatically disqualified under section
63.042(3) from adopting him.

19. HOUGHTON brings this action on behalf of himself and all other persons
similarly situated.

20.  Plaintiff JOHN ROE is a seven vear old child who has formed a strong bond

with HOUGHTON, his effective parent for the past three vears. It would be devastating for
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ROE to be separated from HOUGHTON and any such action or threat would destrov his
right to family integrity.

21.  ROE sues by and through his next friend, ARCARO. ROE sues on his own
behalf and on behalf of all other persons similarly situated.

22.  Plaintiff ANGELA GILMORE is a resident of Broward County. She is 36 years
old and is a law professor at the Shepard Broad Law Center of Nova Southeastern
University. She shares a committed relationship with her partner, who is a woman.

23.  GILMORE desires to be considered as an adoptive parent; however, because
she is a lesbian, she is automatically disqualified under section 63.042(3) from adopting
children.

24.  GILMORE brings this action on behalf of herself and all other persons
similarly situated.

25.  Plaintiffs WAYNE LARUE SMITH and DANIEL SKAHEN are residents of Key
West. They have lived together in a commiitted relationship for over six vears. SMITH, who
is 43, is an attorney in private practice in Key West. SKAHEN, 32, is a Key West real estate
broker.

26. SMITH and SKAHEN desire to be considered as adoptive parents; however,
because theyv are gay, thev are automatically disqualified under section 63.042(3) from
adopting children.

27.  SMITH and SKAHEN bring this action on behalf of themselves and all other
persons similarly situated.

28.  Plaintiffs BRENDA LYNN BRADLEY and GREGORY DALE BRADLEY are

residents of Reno, Nevada. BRENDA, who is 36 vears old, is a controller for a
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manufacturing corporation. GREGORY, who is 39, is a stock trader. The BRADLEYS have
been married for 7 vears. Theyv have a daughter who is almost two vears old.

29.  The BRADLEYS have discussed and planned for the care of their daughter in
the event that they die prior to her reaching the age of majority. They have designated
BRENDA’s brother, plaintiff WAYNE LARUE SMITH, to be her guardian. It is the
BRADLEYS' further wish that in the event of their deaths, their daughter be adopted by
SMITH so that the stability of their desired arrangement for her care would be ensured.

30. The BRADLEYS wishes with respect to the care of their daughter cannot be
honored because SMITH, who is a resident of Florida, is a gay man and is therefore
automatically disqualified under section 63.042(3) from adopting children.

The Defendants

31.  Defendant ROBERT A. BUTTERWORTH, JR., is the Attorney General of the
State of Florida. He is sued in his official capacity only. As Attornev General, he is and was
at all material times, charged with enforcing the laws of the State, including section
63.042(3). He is and was, at all times and in all instances material, acting under color of
state law.

32. Defendant KATHLEEN A. KEARNEY is the Secretary of Florida's Department
of Children and Families. She is sued in her official capacity only. As Director of DCF, she
is and was at all material times, responsible for the enforcement of section 63.042(3),
Florida Statutes across the State as it applies to adoptions of children in the custody of the
State. She is and was, at all times and in all instances material, acting under color of state

law.
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33. Defendant ROBERT PAPPAS is the District Administrator of District X of
Florida’s DCF. He is sued in his official capacity only. As District Administrator of District
X, he is and was at all material times, responsible for the enforcement of section 63.042(3),
Florida Statutes in Broward County as it applies to adoptions of children in the custody of
the State. He is and was, at all times and in all instances material, acting under color of state
law.

34. Defendant SARA HERALD is the District Administrator of District XI of
Florida's DCF. She is sued in her official capacity onlyv. As District Administrator of District
X1, she is and was at all material times, responsible for the enforcement of section
63.042(3), Florida Statutes in Miami-Dade and Monroe Counties as it applies to the
adoption of children in the custody of the State. She is and was, at all times and in all
instances material, acting under color of state law.

Class Action Allegations

The Children’s Class and Subclass

35.  The first cause of action in this complaint alleges that section 63.042(3), by
prohibiting lesbians and gav men (*homosexuals™) from adopting children, violates the
rights of DOE and ROE to equal protection guaranteed by the 14™ Amendment to the
United States Constitution. This claim is brought bv DOE and ROE on their own behalf and
on behalf of all other children similarly situated (the “Children’s Class”) as a class action
under rule 23(b)(2) of the Federal Rules of Civil Procedure. The Children’s Class consists
of children who are or in the future will be available for adoption, and have not been
adopted or placed in approved pre-adoptive foster homes headed by heterosexuals. In

comparison to their peers who have been adopted by or placed in approved pre-adoptive
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foster homes headed by heterosexuals, the opportunities of members of the Children’s Class
to find permanent loving family homes are arbitrarily diminished by the broad prohibition
of an entire class of potential qualified parents which is contained iu section 63.042(3). A
subclass of this class (the “Children’s Subclass”™), of which DOE and ROE are also members,
consists of children who are available for adoption and being cared for by lesbians and gay
men who would seek to adopt them were they not prohibited from doing so by section
63.042(3).

36. Numerous class members. The exact number of children in the Children’s
Class is unknown and, to the extent it includes future members, unknowable, but it is
certainlvy so numerous that joinder of all Children’s Class members in this action is
impracticable. The class includes all those children who are currently freed for adoption
and who have not been adopted or placed in approved pre-adoptive foster homes headed
by heterosexuals. Other children who will become available for adoption in the future and
who are not adopted or placed in approved pre-adoptive foster homes headed by
heterosexuals, will be similarly affected. Their joinder in this action in impracticable.

37.  The exact number of children in the Children’s Subclass is also unknown, but
it is also so numerous that joinder of all Children’s Subclass members in this action is
impracticable. The class includes all those children who are available for adoption and being
cared for by lesbians and gay men who would seek to adopt them were they not prohibited
from doing so by section 63.042.

38. Common questions of law and fact. There are questions of law and fact
common to the members of the Children’s Class. The facts shared by all Children's Class

members are that: i) they are all available or will be available for adoption; ii) they have not
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been adopted or placed in approved pre-adoptive foster homes headed by heterosexuals;
iii) they are therefore in need of permanent placements with parents who can provide them
with aloving home; and iv) State enforcement of section 63.042(3) drastically reduces their
chances — in comparison with their peers who have been adopted or placed in approved
pre-adoptive foster homes headed by heterosexuals — of finding such homes by excluding
arbitrarily and without rational basis an entire sector of the population based on
characteristics totally unrelated to the ability of such persons to meet the needs of children
in Children’s Class. They share the common question of law of whether section 63.042(3)
and state enforcement of its arbitrary exclusion deprives members of the Children’s Class
of the equal protection guaranteed them under the Fourteenth Amendment to the United
States Constitution by drastically reducing their opportunities to find permanent family
homes, in comparison to their peers who have been adopted or placed in approved pre-
adoptive foster homes headed by heterosexuals.

39. There are also questions of law and fact common to the members of the
Children’s Subclass. The facts shared by the members of the Children’s Subclass are i) that
they are available for adoption; and ii) that they are being cared for by lesbians and gay men
who would seek to adopt them were they not prohibited from doing so by section 63.042(3).
They share the common question of law of whether section 63.042(3) and state
enforcement of its arbitrary exclusion deprives members of the Children’s Subclass of the
equal protection guaranteed them under the Fourteenth Amendment to the United States
Constitution by automatically precluding them from being adopted by their care-givers,
while their peers who are being cared for by heterosexuals are not precluded from being

adopted by their care-givers.
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40. Typical claims. The claims of DOE and ROE are tyvpical of the claims of
members of the Children’s Class. The other members of the Children’s Class, like DOE and
ROE, claim that section 63.042(3) violates their right to equal protection guaranteed by the
Fourteenth Amendment to the United States Constitution by drastically reducing their
opportunities to obtain permanent homes, in comparison to their peers.

41.  DOE and ROE’s claims are also typical of the claims of the members of the
Children’s Subclass. The other members of the Children’s Subclass, like DOE and ROE,
claim that section 63.042(3) violates their right to equal protection guaranteed by the
Fourteenth Amendment to the United States Constitution by precluding them from being
adopted by their lesbian and gay care-givers, while their peers are not precluded from being
adopted by their heterosexual care-givers.

42. Fair and adequate representation. DOE and ROE are representatives
of the Children’s Class in that they are both available for adoption, have not been adopted,
and have not been placed in approved pre-adoptive homes headed by heterosexuals, and
their opportunities to obtain permanent homes have been diminished by the state’s
enforcement of section 63.042(3).

43. DOE and ROE are also representatives of the Children’s Subclass in that they
are both available for adoption, and their care-givers are gayv men who are disqualified from
adopting them by section 63.042(3).

44. DOE and ROE are represented by attornevs at Children First Project at the
Shepard Broad Law Center of Nova Southeastern University, who are competent counsel
with extensive experience in class action litigation and litigation involving the constitutional

rights of children, and have adequate resources to represent the class. The representatives
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will therefore fairly and adequately protect the interest of the Children’s Class and Subclass
members.

45. The defendants have acted on grounds generally applicable to the Children’s
Class and Subclass members, making appropriate final injunctive relief and corresponding
declaratory relief with respect to the Children’s Class and Subclass as a whole.

The Adults’ Class

46.  The third cause of action in this complaint alleges that section 63.042(3), by
prohibiting lesbians and gay men (“homosexuals”) from adopting children, violates
LOFTON, HOUGHTON, GILMORE, SMITH and SKAHEN's right to equal protection
guaranteed by the Fourteenth Amendment to the United States Constitution. This claim
is brought by LOFTON, HOUGHTON, GILMORE, SMITH and SKAHEN on behalf of
themselves and all other persons similarly situated (the “Adults’ Class™) as a class action
under rule 23(b)(2) of the Federal Rules of Civil Procedure. The Adults’ Class consists of
all lesbians and gay men who currently seek to adopt children in the State of Florida, and
those who will seek to do so in the future.

47. Numerous class members. The Adults’ Class is so numerous that joinder
of all members of the Adults’ Class in this action is impracticable. There is no way to
measure the number of members of the Adults’ Class with precision. Section 63.042(3)
disqualifies all lesbians and gay men (“homosexuals™) from adopting children in Florida.
There are a significant number of adult lesbians and gav men in Florida. A significant
number of lesbians and gav men would apply now to adopt were it not for section
63.042(3). A significant number would also apply in the future. Given the impossibility of

identifying all members of Adults’ Class, their joinder in this action is impracticable.
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