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“A Voteless Citizen is a Voiceless Citizen.”

- slogan for Harry T. Moore’s 1945 voter registration drive
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[“Justice crlie]s out for us to do what’s right.”]

“Dignity, justice, honor; at what point do| | the punished have
the right to a simple chance to come back to society (?)....Those
whose lives we discuss today have served a sentence, as they should
have; but what right have we here to add to that sentence (?)”

- Excerpts from Governor Charlie Crist’s Clemency Board Notes
on the Restoration of Ciwvil Rights, 2007




Still Voteless and Voiceless in Florida —
Florida’s Continuing Disfranchisement Crisis

Published March 2009

ABOUT THE ACLU OF
FLORIDA:

The American Civil Liberties
Union (ACLU) is the nation’s
premier guardian of liberty, working
daily in courts, legislatures and com-
munities to defend and preserve the
individual rights and liberties guar-
anteed to all people in this country
by the Constitution and laws of the
United States.

Since our founding in 1920, the
nonprofit, nonpartisan ACLU has
grown from a roomful of civil liberties
activists to an organization of over
500,000 members and supporters, with
offices in almost every state.

The ACLU of Florida, with
headquarters in Miami, is the local
affiliate of the national organization.
Chartered in 1965, the ACLU of
Florida operates with the help of 36
staff members, 18 volunteer-run
chapters and 30,000 members across
the state.

The ACLU?’s voting rights work
focuses on ensuring that the politi-
cal process is open and accessible
to all, by implementing at every
level of the political process the
equal voting rights guarantees of the
Fourteenth and Fifteenth Amend-
ments and acts of Congress designed
to ensure equality in voting.
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Forward

Ending Florida’s system of life-
time felon disfranchisement is the
unfinished business of the civil rights
movement.

This shameful system of lifetime
disfranchisement puts the Sunshine
State out of step with the major-
ity of states in the U.S — and the
world’s democracies. Although we
pride ourselves on holding free and
fair elections, in reality America’s
disfranchisement policies shut out
more citizens from the democratic
process than any other nation in the
world. Disfranchisement policies
bar over 5 million U.S. citizens from
the polls - many of whom have fully
served their sentences. Almost 20%
of these citizens reside in Florida.

U. S. disfranchisement policies
also disproportionately affect African
Americans and other minorities.
Although these policies have been
in effect for many years, they were
significantly expanded and flourished
during Reconstruction and the Jim
Crow era. Their purpose has been to
deny the franchise to as many of the
freed slaves as possible. (One might
argue that the disfranchisement poli-
cies worked precisely as intended.)

Now in the 21st Century they af-
fect a growing segment of the popu-
lation, as the United States’ criminal
justice system convicts and imprisons
more people than ever before, and
now has the world’s highest rate of
incarceration.

This report describes alarming
problems, including how widespread

confusion among Florida election
officials about the restoration of civil
rights process contributes to disfran-
chisement. This report also identi-
fies a new problem -- the perception
that, in April 2007, Florida Gover-
nor Charlie Crist resolved Florida’s
mass disfranchisement crisis by engi-
neering reforms in the Florida Rules
of Executive Clemency through

the Board of Executive Clemency

— composed of the Governor and
Florida’s Cabinet officers. That inac-
curate and unfortunate perception
has become a barrier to effectively
eradicating our state’s shameful Civil
War era legacy.

Thanks for this important report
go to Muslima Lewis, Senior Attor-
ney and Director of the Racal Justice
and Voting Rights Project of the
American Civil Liberties Union of
Florida, Project staff members, vol-
unteers and interns, and our partners
in Florida and elsewhere, who are all
dedicated to ending barriers to the
exercise of the most precious right in
a democracy — the right to vote.

Documenting the gap between
the oft-repeated misimpression of
policies that were adopted in April
2007 and the actual limited effect of
those changes should spur the State’s
chief officers, sitting as the Board
of Executive Clemency, to remove
impediments to the full integration
of former offenders into civil society.

The Florida clemency process
can, and should, be reformed to
make the restoration of civil and
voting rights virtually automatic.

What is truly required for Florida to
re-join the majority of other states,
and the world’s democracies, is the
removal of the provisions that man-
date lifetime disfranchisement from
our State’s Constitution.

HOWARD SIMON
Executive Director
American Civil Liberties Union of

Florida




Executive Summary

Florida’s democracy has had a
checkered past. Florida’s highly
problematic administration of elec-
tions has frequently brought our
state to the forefront of American
politics.

Central to this democratic crisis
has been the administration of Flor-
ida’s draconian ban on voting for
hundreds of thousands of Florida cit-
izens with past felony convictions.
Florida’s felony disfranchisement
policy is one of the most restrictive
and confusing in the country. Over
one million Floridians are barred
from voting due to past felony con-
victions.! Approximately 950,000
of them have completed all terms of
their incarceration and/or supervi-
sion. 2

The restoration of civil rights
(RCR) process in Florida is failing.
The current RCR process is impos-
sible to administer fairly and waste-
ful of taxpayers’ dollars. As a result,
hundreds of thousands of Floridians,
including perhaps tens of thousands
of citizens with nonviolent offenses
who are eligible for civil rights
restoration under the most expe-
dited procedures under the Rules
of Executive Clemency, remain
disfranchised. Further, public safety
concerns can more effectively and
efficiently be addressed through
licensing regulations outside the
clemency process.

On April 5, 2007, the Board
of Executive Clemency adopted a
revised set of rules governing the
restoration of voting and other civil

rights for people with past felony
convictions. During the almost two
years since their adoption, it has
become clear that the new rules fall
woefully short of the promised “au-
tomatic RCR approval” for people
with non-violent felony offenses.
These new rules have streamlined
the RCR process for many people
convicted of non-violent offenses,
and resulted in the enfranchisement
of thousands of Floridians. How-
ever, hundreds of thousands more
are still barred from voting. Many
Floridians are still ineligible for civil
rights restoration consideration
because of RCR pre-conditions
contained in the 2007 rules. Hun-
dreds of thousands more are eligible
for RCR consideration but still have
not had their civil rights restored.
Further, many citizens have had
their civil rights restored but are not
notified of that fact and/or face im-
pediments when registering to vote.

At every step of the RCR pro-
cess, there are impediments and
failures that result in disfranchise-
ment:

¢ People who would otherwise
qualify for civil rights restor-
ation are ineligible because they
do not have the financial
means to pay court-ordered
restitution.

® Because the Executive Clem-
ency Rules are difficult to
understand, too many Flori-
dians are unaware that they are
eligible for restoration of their
voting rights.

e The Florida RCR process re-
quires a case-by-case review,
resulting in administrative de-
lays in the processing of civil
rights restoration cases.

¢ Among elections officials who
are responsible for register-
ing voters with newly restored
civil rights, there is widespread
confusion and misunderstand
ing of the RCR process, which
creates additional barriers to
individuals being returned to
the voter rolls.

To determine whether the public
is receiving accurate information
about voter eligibility under the
2007 Rules of Executive Clemency,
the American Civil Liberties Union
(ACLU) of Florida surveyed all 67
Florida county election offices to see
what information elections officials
give to the public about the RCR
process and voting with a criminal
record. For many potential voters,
county election boards are a signifi-
cant source of information about
voter eligibility. Unfortunately, the
survey results demonstrate wide-
spread confusion among elections
officials about the eligibility of vot-
ers with criminal convictions and
about virtually every aspect of the
RCR process. Key findings of the

survey show that:

e Nearly one third of all of-
ficials surveyed could not
answer basic questions
regarding the application
process for restoration of
civil rights.




® More than half of all elections
officials surveyed did not know
that individuals on felony
parole or probation are barred
from voting in Florida.

Forty percent of elections of-
ficials surveyed incorrectly said
that individuals with past
felony convictions must pro-
duce their certificates of civil
rights restoration with their
voter registration applications;
no such documentation is re-
quired to register to vote in

Florida.

Half of the elections officials
surveyed did not know that
payment of all outstanding res-
titution is a pre-condition for
rights restoration.

Fewer than half of those sur-
veyed knew whether a Florida
resident with a conviction in
another state can register to
vote in Florida. Not a single
election official correctly stat-
ed that individuals with out-
of-state convictions can apply
for rights restoration in Florida
if they reside in Florida and
have not had their rights re-
stored in their state of convic-
tion.

One-third of elections offi-
cials were unaware of the prop-
er process for purging a voter
with a felony conviction from
the rolls.

Given the complexity of the
2007 clemency rules and the fact
that county election supervisors
received virtually no meaningful
training on these new rules, it is no
surprise that elections staff dispense
incorrect information to potential
voters. This phenomenon cre-
ates a critical problem for Florida’s
democracy and has the potential to
disfranchise countless eligible vot-
ers. It also demonstrates that the
2007 Rules fail to address the larger
problem of mass disfranchisement
in Florida.

By lifting its voting rights ban,
Florida can finally put an end to
a shameful legacy of felon dis-
franchisement that became firmly
entrenched during the Reconstruc-
tion Era as a means of disfranchis-
ing newly freed slaves. It is time
for Florida to join the majority of
states in the U.S. and several other
democracies around the world® by
automatically restoring voting rights
to all Floridians who have com-
pleted their terms of incarceration
and supervision. A simplified RCR
process would be easier for elections
officials to administer and strength-
en our state’s democracy.



I. Felony Disfranchisement
in Florida

Nationally, an estimated 5.3
million Americans have lost their
right to vote due to a felony of-
fense.* Over 20% of the nation’s
disfranchised citizens live in Florida,
more than in any other state. Close
to 950,000 people in Florida have
completed all terms of incarceration
and supervision, but are still denied
the right to vote due to past felony
convictions.’

Florida’s voting ban remains
one of the most draconian in the
country. In addition to losing their
voting rights, people with felony
convictions in Florida also lose the
right to sit on a jury and hold public
office. Further, in Florida, people
whose rights have not been restored
are disqualified from holding dozens
of state-issued licenses for occupa-
tions such as automobile dealer,
physical therapist, and electrical
contractor.

Nationwide and in Florida,
felony disfranchisement dispropor-
tionately affects African-Americans
and Latinos. This is not surpris-
ing given the cumulative impact
of racial disparities at each point
in the criminal justice system.® In
Florida, 18.82% of the African
American voting age population is
disfranchised.” Given the current
rates of incarceration for Black men
nationwide, it is estimated that 3 in
10 Black men will be disfranchised

at some time in their lives.®

In Florida, restoration of civil

rights is wholly discretionary. Civil
rights are restored only through
the executive clemency process.’
The Board of Executive Clem-
ency (composed of the Governor
and the three Cabinet members)
establishes the rules by which

civil rights may be restored. An
individual’s voting and other civil
rights may be restored only with
the approval of the governor and
two other members of the Board of
Executive Clemency.

The Rules of Executive Clemen-
cy reflect the political inclinations
of the current administration, so
they can change significantly over
time. For example, under the lead-
ership of Governor Ruben Askew
in 1975, the rules were revised to
provide that civil rights restoration

would be virtually automatic for all
Florida citizens upon completion of
supervision.'® Over the following
years, Florida’s clemency rules have
become progressively more restric-
tive and have disfranchised a grow-
ing number of Floridians.!!

This restrictive trend changed
in 2007, when Governor Charlie
Crist, with the support of two other
members of the Board of Executive
Clemency, implemented reforms
with the goal of easing the civil
rights restoration process for certain
individuals with past felony con-
victions. The 2007 Rules are an
improvement over the rules ad-
opted under recent administrations.
Between April 5, 2007, and January
28, 2009, close to 135,000 people

had their civil rights restored, com-
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T.D.

In 1998, at the age of 16, T.D. was convicted for the delivery of cocaine, a felony under Florida
law. This was his first and only conviction of any kind — felony or misdemeanor. T.D. was sentenced
to 30 days credit for time served and was released from custody. Under Florida’s draconian
disfranchisement system, T.D. lost his right to vote even before he could have first exercised this right
at the age of 18.Upon his release, T.D. continued his education and, in October 2007, successfully
completed the state examination for a Life and Annuities License. Those exam results remained valid
for only one year; if T.D. did not apply for his license within that year, he would have been required
to sit for the exam again. But, because restoration of civil rights is a prerequisite for the license T.D.
was seeking, he had to have his civil rights restored before applying for the license.

His desire to gain his right to vote and to obtain the state occupational license prompted T.D. to
submit an application for restoration of civil rights in mid-2007 — even though he understood that
an application should have been unnecessary under the new rules: because he had a non-violent
“Level 1" offense, he was eligible for “automatically approval” without an application. Nonetheless,
T.D. waited over one year after submitting his application to get his civil rights restored. In fact, his
rights were restored only after repeated inquiries to the Office of Executive Clemency and ultimately
only after a Clemency Board member’s aide intervened on his behalf. T.D.'s civil rights were restored
just days before his license examination scores became void -- but a few days too late for him to
register to vote in the November 2008 election.




pared to an average annual rate of
just over 5,000 restorations per year

prior to 2007.12

Nonetheless, the April 2007
Rules still erect significant bar-
riers to the franchise for far too
many Floridians. Many Floridians,
perhaps hundreds of thousands,
still have not had their civil rights
restored under the more streamlined
RCR process available to people
with nonviolent felony convictions.
Many of these people were locked
out of the historic November 2008
election despite the assurances of
Governor Crist and state elections
officials that the 2007 Clemency
Rules would result in “automatic
approval” of cases involving past
convictions for nonviolent felonies.
Many other Florida citizens are not
notified when their civil rights have
been restored, so they mistakenly
believe they are ineligible to vote.
Still more Floridians are de facto
disfranchised because they receive
inaccurate information about their
voting rights from elections of-
ficials, as described in detail below.
The result is the disfranchisement
of a significant portion of Florida’s
voting-age population.

II. The ACLU Survey

For many potential voters, the
county elections office is the first
stop for information about voter eli-
gibility and civil rights restoration.
Therefore, in 2008, the ACLU of
Florida conducted a telephone sur-
vey of employees in all of Florida’s

67 county supervisors of elections
offices. The survey was conducted
to determine the extent to which
state employees know, understand
and accurately communicate in-
formation concerning the loss and
restoration of civil rights following a
felony conviction.

The survey reveals that many of
Florida’s county elections employees
are generally confused about how
a felony conviction affects voter
eligibility. While most county elec-
tions officials in Florida are aware
that a felony conviction leads to
disfranchisement, many officials
either provided inaccurate informa-
tion about the restoration of civil
rights process or could not answer
basic questions about the process.
These employees also provided
inconsistent information concern-
ing voter registration practices for
people with past felony convictions.
Since most county elections officials
are quick to refer the caller to the
Florida Board of Executive Clem-
ency for most questions concern-
ing voter eligibility, it appears that
individuals seeking assistance will
frequently get the bureaucratic run
around when attempting to obtain
basic information about Florida’s

RCR process.

The ACLU of Florida’s survey
results mirror national findings,
which show that elections officials
across the country have difficulty
understanding and accurately com-
municating their states’ felony dis-
franchisement policies.”” In Florida,
as around the country, complex

felony disfranchisement policies
have resulted in the mass dissemina-
tion of inaccurate and misleading
information about voting with a
criminal record. This has, in turn,
led to the de facto disfranchisement
of untold numbers of otherwise-
eligible voters throughout the state
who do not vote because they re-
ceive inaccurate information about
their eligibility.

Election employees’ confusion
about restoration of civil rights
extended to all aspects of the resto-
ration of civil rights process: from
what types of convictions lead to
disfranchisement, to RCR eligibil-
ity requirements, to the process for
restoration of civil rights, and a
misunderstanding of the procedure
for removing people with felony
convictions from the voter rolls.

Confusion and misunderstand-
ing about the RCR process within
the county supervisors of elections’
offices is not surprising. Florida’s
disfranchisement laws and poli-
cies are complicated, and the 2007
rule changes resulted in significant
changes in the RCR process. Yet,
virtually no meaningful and consis-
tent training has been provided by
the state to county supervisors of
elections or their staff.




RESULTS:

A. County Elections Employees
are Uncertain about Disfran-
chising Offenses and Eligibility
Requirements for Restoration of
Civil Rights

Elections officials were generally
confused about how a felony con-
viction affects voter registration.

Felonies/Misdemeanors

When asked if a person with a
felony conviction could vote, most
officials knew that a felony con-
viction leads to disfranchisement.
However, many officials were not
sufficiently knowledgeable about the
rights restoration process to inform
the caller that a person who loses
his or her right to vote due to a past
felony conviction regains that right
after his or her civil rights have
been restored. Failure to provide
crucial information about the ability
to restore one’s civil rights has the
potential to disfranchise people who
will never know that they may apply
to have their civil rights restored.

Alarmingly, employees in six
elections offices incorrectly stated
that individuals with misdemeanor
convictions are ineligible to vote,
and employees in four additional
elections offices did not know
whether a misdemeanor conviction
results in loss of the right to vote.

Probation/Parole

More than half of the elections
officials surveyed did not know that
individuals on parole or probation

for a felony conviction can not vote
in Florida. Those who responded
incorrectly stated either that the
ability to vote while on probation
or parole depends on the nature of
the crime or that a person on parole
or probation can vote as long as his
or her rights have been restored.
These responses show a fundamental
misunderstanding of the most basic
eligibility requirements in Florida

it P.G. )

In 1986, at the age of 22, P.G. was
arrested whiletransporting drugs forafriend.
That arrest resulted in a drug trafficking
conviction. As a result of her good conduct,
P.G. was released early from incarceration
and was granted early termination of
probation in 1991. This was P.G.’s first and
only conviction. P.G. works hard to support
her three teenage children. Prior to her
conviction, P.G. worked as a bookkeeper
and file clerk in an insurance firm. Yet, since
her 1991 release, P.G. has only been able
to secure odd jobs. She has been unable to
secure meaningful employment that uses
the skills she acquired as a bookkeeper and
file clerk before her incarceration. Because
of her one prior conviction, employers
repeatedly refuse to hire P.G. for jobs for
which she is qualified.

Since her release from incarceration,
P.G. has desired to be a full member of
society and to exercise the right to vote.
However, because she was misinformed
that the RCR process would cost her
thousands of dollars, she delayed applying
for the restoration of her voting rights. After
finally receiving accurate information about
the RCR process in November 2008, P.G.
immediately applied for restoration of civil
rights. P.G.’s rights have not been restored
— even though she meets the clemency
process criterion that allows for civil rights
restoration without a hearing if a person has

\been crime- and arrest-free for 15 years. )

for civil rights restoration. Worse, if
individuals who are on supervision
rely on this misinformation from
elections employees, they may regis-
ter to vote when they are ineligible,
which is a separate felony offense.

Out-of-State Convictions

In Florida, a person whose voting
rights have been restored in another
state may register to vote in Florida.
Further, if a person has a felony
conviction in another state, but his
or her rights have not been restored,
he or she can apply for civil rights
restoration in Florida.

Fewer than half of the surveyed
elections employees knew that a
Floridian with a past felony convic-
tion from another state can register
to vote in Florida if his/her voting
rights were restored in the other
state. Almost one-third answered
that they did not know if a person
could register to vote in Florida
notwithstanding a felony convic-
tion in another state, or deferred to
the Office of Executive Clemency.
Not a single elections official stated
that persons with out-of-state con-
victions could apply for civil rights
restoration in Florida if their rights
were not restored in another state.

Voting in Pre-trial Detention
Although nearly all of the elec-
tions officials knew that pretrial
detainees may register to vote, some
actually discouraged voting by
people awaiting trial. In one in-
stance, the election official said he
recommends that someone should
not register to vote while await-



ing trial; another election official
said that a pretrial detainee can not
register “because their rights are
going to be taken away anyway.”
Elections officials are charged with
encouraging and facilitating voting
by eligible citizens; these responses
show that these elections employees
are inclined to do just the opposite.

B. Elections Employees Are Im-
posing Unnecessary Documen-
tation Requirements for Voter
Registration

When an individual’s civil rights
are restored in Florida, he or she is
issued a Certificate of Civil Rights

Restoration signed by the Governor.

[t is not necessary to present this
certificate upon registering to vote.
In order to register, an individual
need only check the appropriate
box on the voter registration appli-

cation indicating that he or she has
a felony conviction but his or her
civil rights have been restored.

Over 40% of elections officials
erroneously stated that an indi-
vidual must present documentary
evidence of civil rights restoration
in order to register to vote.

C. County Elections Employees
Are Unclear about the Civil
Rights Restoration Process

Although most county elections
employees did not provide incorrect
information about the process for
restoring civil rights, they clearly
were not sufficiently knowledgeable
about the civil rights restoration
process to give any meaningful guid-
ance to the caller.

More than half of the elections

D.P.

In 1999, D.P. was convicted of drug trafficking. She served just over one year of house

arrest, during which she was permitted to leave her home only for medical treatments.
Aside from D.P.’s 1999 conviction, she has an unblemished record, free of any other arrests
or convictions. At the time of her sentencing, D.P. was not notified that she would lose her
voting and other civil rights. Immediately upon satisfactorily completing supervision, D.P.
applied for civil rights restoration in 2007. To this day, D.P. is awaiting the restoration of
her civil rights.

The loss of her voting and other civil rights and the delay in regaining those rights has
had a profound impact on D.P’s health and life. Although D.P. has a bachelor’s degree in
criminal justice, she has been denied employment for several positions for which she is
qualified. She is ineligible for food stamps and public assistance, while bearing the burden
of costly medical bills. D.P. voted regularly before her 1999 conviction. From an early age,
her parents instilled in her the importance of civic participation - when she was only three
years old, she accompanied her parents to the polls. D.P. and her parents went to the polls
together when she cast her first vote at age 18. D.P. suffers from a debilitating and chronic
disease. She asserts, “I am very ill, | probably won’t be alive to see my rights restored.”
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officials questioned were familiar
with some aspects of the civil rights
restoration process. Those familiar
with the process correctly stated
that the person seeking to have his
or her rights restored must file an
application with the Board of Ex-
ecutive Clemency. However, nearly
one-third answered that they did
not know the rights restoration pro-
cess and that the question should
be posed to the Office of Executive
Clemency.

Waiting Period

Under Florida’s clemency rules,
a person is eligible for consider-
ation for civil rights restoration if
he or she has completed his or her
sentence and supervision and does
not owe court-ordered restitution
and if there are no pending charges
or detainers against the individual.
The rules do not impose a waiting
period after completion of sentence
and supervision. Only one-third
of the elections employees knew
that there is no waiting period; over
half of election officials questioned
could not correctly respond to this
question about whether there is a
waiting period.

Restitution Pre-condition

As noted above, an individual
is ineligible for civil rights restora-
tion if he or she owes court-ordered
victim restitution. Half of the elec-
tion officials did not know this, and
many deferred to another agency.

D. Voter Purging
No single event in history
brought more attention to the issue




of felony disfranchisement than
Florida’s flawed attempt to purge
people with felony convictions from
the voter rolls before the 2000 Presi-
dential election. The election was
decided by a mere 537-vote margin
in Florida. During the aftermath

of the election, it was revealed that
Florida’s aggressive use of a flawed
felon purge list resulted in hundreds
and perhaps thousands of eligible
citizens being stricken from the
voting rolls for that election. The
State’s plans to use another flawed
purge list in 2004 were thwarted
after litigation forced the State to
release the list, which was then
revealed to over-include Black vot-
ers, and under-include voters with
Hispanic surnames.

Despite this abysmal history, this
survey shows that county elections
employees still are not fully aware of
the process for removing voters with
felony convictions from the voting
rolls.

In 2005, a procedure was enacted
that prohibits the use of purge lists,
and establishes steps that must be
taken at the state and county levels
before removing an individual with
a felony conviction from the voting
rolls."* The process is still prone to
error, since a person can be removed
from the statewide voter registration
database if he or she does not receive
the statutorily prescribed notice of
potential ineligibility to vote.

Half of the election officials sur-
veyed knew that there is a statewide
system in place that notifies county

supervisors of elections that some-
one on the statewide voter registra-
tion database may be ineligible to
vote due to a felony conviction.
However, nearly half of the elec-
tions officials were unaware that the
Department of State provides a file
on each person who may be ineli-
gible to vote containing informa-
tion gathered from several sources
and that the county supervisor of
elections must follow up to ensure
that individuals are not erroneously
removed from the rolls. Alarm-
ingly, they were unaware that the
ultimate responsibility for removing
someone’s name from the voter rolls
rests with the county supervisors of
elections.

One-third of county elections
employees surveyed were unaware
of the process that the supervisor of
elections must follow after receiving
the file from the Secretary of State
and before removing a person from
the voting roll. The most common
incorrect response from the county
elections officials was that a person
is automatically removed from the
voter registration rolls if his or her
name is on a list received by the su-
pervisor of elections office. This re-
sponse suggests that many elections
employees believe that a felon purge
list is still used in Florida. They had
no knowledge of the notice require-
ments elections officials must follow
or of the procedures that individuals
can follow to contest removal. In
one instance, an election employee
stated that if the person is known to
be a felon, he or she will be taken
off the voter rolls “automatically.”

A.S.

In 1993, A.S. was arrested for the
offense of leaving the scene of an
accident with serious injury or death.
A.S. was convicted and, in 1995,
sentenced to one year of incarceration
and two years of probation. A.S.
completed supervision in 1998. A.S.
has remained arrest- and crime-free
since his 1993 arrest. In 2003, he
applied for the restoration of his civil
rights.  Two years after applying,
he received a letter from the Office
Executive Clemency informing him
that he was ineligible for civil rights
restoration due to unpaid restitution,
although he had fully satisfied this
restitution obligation years earlier.
After repeated attempts to rectify this
recordkeeping error, A.S. was finally
advised by the Parole Commission
that they had confirmed what A.S. had
been telling them all along: he had, in
fact, paid all outstanding restitution.
A.S.’s 2003 application for civil rights
restoration is still pending. In the
meantime, A.S. is denied the right to
vote in Florida, and due to his past
felony conviction he has been turned
down for many jobs for which he is
qualified.
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RECOMMENDATIONS

Mass disfranchisement in Florida
occurs through operation of Florida
law and Rules of Executive Clem-
ency. In addition, de facto disfran-
chisement occurs when the rules
and procedures are not followed due
to misinformation and poor admin-
istration.

Ultimately, Florida’s constitution
should be amended to remove this
voting ban, which undermines our
democracy and does nothing to im-
prove public safety. However, until
then, Florida’s civil rights crisis can
be remedied immediately by taking
the following steps:

1. The Governor and Cabinet
sitting as the Board of Executive
Clemency should take immedi-
ate action to reform Florida’s
felony disfranchisement policy.
The Florida Board of Executive
Clemency should adopt changes to
the Rules of Executive Clemency to
create a streamlined, automatic and
paperwork-free civil rights restora-
tion process to ensure that every
individual’s civil rights are restored
immediately upon completion of
incarceration (if applicable) and
any supervision. This can be ac-
complished immediately by a vote
of the Governor and two additional
Clemency Board members. Upon
completion of incarceration and
supervision, an individual should be
able to register to vote by indicating
on the voter registration applica-
tion that his or her rights have been
restored.

Significant increases in funding

for restoration of civil rights pro-
cessing and public education and
outreach would be necessary for
the Office of Executive Clemency
and Parole Commission to process
RCR cases under the current Rules
of Executive Clemency in a timely
manner and to provide meaningful
RCR information to the public and
people directly impacted by Florida’s
civil rights restoration rules. In the
current budget crisis, it is certain
that this funding will not be forth-
coming. To the contrary, it is likely
that the Parole Commission will
suffer additional budget cuts for the
2009/10 budget year, as the agency
still struggles to operate under its

2008/09 fiscal year cuts.

A process that is straightforward,
simple, and paperwork-free will en-
sure that the civil rights restoration
process is fair and evenly admin-
istered. It will also eliminate the
inefficient and costly investigations
and other administrative proce-
dures performed by the underfunded
Parole Commission, which could
instead devote its full attention
to its core priorities: post-release
supervision, re-entry assistance and
victim services.

2. Eliminate Restitution as a
Pre-Condition for Voting Rights
Restoration. Approximately
30-40% of individuals with non-
violent offenses found ineligible for
restoration of civil rights since April
2007 were ineligible, at least in
part, because of unpaid restitution
obligations.”” The Board of Execu-
tive Clemency should immediately

revise the Rules of Executive Clem-
ency to remove restitution as a pre-
condition for eligibility for restora-
tion of civil rights. While payment
of restitution should not be waived,
it also should not be tied to voting
rights.

This change will actually benefit,
not harm, victims who are entitled
to restitution. Because RCR is now
tied to employment licensing in
Florida, removal of this pre-condi-
tion will put many individuals who
owe restitution in a better financial
position to fulfill their obligations.
To ensure compensation to vic-
tims, we need more effective and
targeted payment and enforcement
mechanisms, not a restriction that
impedes restoration of voting rights
and bears no relationship to ensur-
ing victim compensation.

This change will also eliminate
what amounts to a poll tax — tying
the right to vote to the ability to pay.

3. Provide Accurate Voting
Rights Restoration Information
and Training to Elections Officials.
State and county elections officials
should receive meaningful annual
training about the restoration of
civil rights process, the process for
restoring people with past felony
convictions who become re-eligible
to the voting rolls, and the proce-
dures for purging individuals from
the voter rolls. This training is
particularly important after civil
rights restoration rules changes are
implemented.
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4. Provide Notice and Ac-
curate Information about Voter
Eligibility to All Individuals with
Criminal Records. Individu-
als with felony convictions should
be provided accurate information
about the restoration of their vot-
ing rights at all stages: at the time
of sentencing, during incarceration,
and upon completion of supervision.
This should include a requirement
that the standard plea colloquy
inform the defendant that he or she
loses voting and other civil rights
as a consequence of pleading guilty
to a felony offense. Further, people
convicted of misdemeanors and
people in pre-trial detention should
be made aware of their right to vote.

5. De-Couple Civil Rights
Restoration and Eligibility for
State-Issued Occupational Li-
censes and Other Jobs that
Require State Certification. An
individual’s right to participate in
democracy and regain his or her
civil rights has nothing to do with
his or her eligibility for an occupa-
tional license. Qualified persons
should not be blocked from employ-
ment just because their civil rights
have not been restored.

Regulatory agencies and licens-
ing boards will be more likely to
establish criteria relevant to their
specific trades that effectively
satisfy public safety concerns when
civil rights restoration is not tied
to employment eligibility. Further,
increased employment opportunities
for people with past felony convic-
tions should reduce recidivism (and
enhance public safety); this could
reduce the direct costs of crime as

well as costs of re-incarceration. In
fact, the November 2006 Final Re-
port of the Governor’s Ex-Offender
Task Force commissioned by Gov-
ernor Jeb Bush'® and the Florida
Senate’s December 2007 Interim
Report!” both recommended the re-
peal of laws that condition licensing
solely on restoration of civil rights.

As the economy constricts, un-
employment rises and jobs become
harder to find, it is critical the state
take action to eliminate unneces-
sary employment barriers that do
nothing to enhance public safety
but have the effect of making it
more difficult for qualified people to
obtain employment.

6. Governor Crist should issue
an Executive Order to Bring
Transparency to the Civil Rights
Restoration Process. Governor
Crist has committed to bringing
integrity and transparency to all ex-
ecutive agencies, and to making the
state government open and transpat-
ent “like never before.”"® Governor
Crist should bring transparency to
the RCR process by immediately
issuing an executive order requiring
the Parole Commission and other
executive agencies to release records
relating to the RCR process in ac-
cordance with the same standards of
transparency and timeliness that gov-
ern release of non-clemency records.

Secrecy still shrouds the civil
rights restoration process. Recent
changes authorized by Governor
Crist that made the process more
transparent for applicants are im-
portant, but do not go far enough.
The Parole Commission fails or

refuses to provide certain informa-
tion relating to the RCR process

in response to requests for records,
even when disclosure would not
compromise the confidentiality of
people seeking RCR, judges, victims
or other individuals who provide
information during an RCR inves-
tigation. Further, even when the
Parole Commission releases limited
RCR information it is slow in doing
so, and underfunding is the stated
reason for the delays.

These delays and failures are not
surprising because, by law, records
relating to the civil rights restoration
process are exempt from Florida’s
Sunshine Law and can be released
only with the governor’s approval.’®

As a result, it is nearly impos-
sible for the public to assess how
efficiently tax dollars are used to
implement the RCR process. Just
as an agency cannot use underfund-
ing as an excuse for not providing
full and timely responses to public
records requests under the Sunshine
Law, underfunding should not be
an excuse for the public’s inability
to get timely information about the

RCR process.

Release of records that do not
disclose individuals’ identities will
provide much needed transparency
to the RCR process. Such an action
will give true meaning to Governor
Crist’s stated commitment to reform
the RCR process and increase trans-
parency in government.

11



12

Notes:
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APPENDIX A
FLORIDA’S SYSTEM OF DISFRANCHISEMENT
Key Constitutional and Statutory Provisions

FLORIDA CONSTITUTION

ARTICLE IV
EXECUTIVE POWERS
Section 8. Clemency.

(a) Except in cases of treason and in cases where impeachment
results in conviction, the governor may, by executive order filed
with the custodian of state records, suspend collection of fines and
forfeitures, grant reprieves not exceeding sixty days and, with the
approval of two members of the cabinet, grant full or conditional
pardons, restore civil rights, commute punishment, and remit fines
and forfeitures for offenses.

ARTICLE VI
SUFFERAGE AND ELECTIONS

Section 4. Disqualifications.

(a) No person convicted of a felony, or adjudicated in this or any
other state to be mentally incompetent, shall be qualified to vote or
hold office until restoration of civil rights or removal of disability.

FLORIDA STATUTES
Voting Rights Ban and RCR Processing:

14.28 Executive clemency.--All records developed or received
by any state entity pursuant to a Board of Executive Clemency in-
vestigation shall be confidential and exempt from the provisions of
s. 119.07(1) and s. 24(a), Art. [ of the State Constitution. However,

such records may be released upon the approval of the Governor.

940.05 Restoration of civil rights.--Any person who has been
convicted of a felony may be entitled to the restoration of all the
rights of citizenship enjoyed by him or her prior to conviction if the
person has:

(1) Received a full pardon from the Board of Executive Clemency;

(2) Served the maximum term of the sentence imposed upon him
or her; or

(3) Been granted his or her final release by the Parole Commis-
sion.

940.01 Clemency; suspension or remission of fines and forfei-
tures, reprieves, pardons, restoration of civil rights, and commu-
tations.--

(1) Except in cases of treason and in cases when impeachment re-
sults in conviction, the Governor may, by executive order filed with
the Secretary of State, suspend collection of fines and forfeitures,
grant reprieves not exceeding 60 days, and, with the approval of two
members of the Cabinet, grant full or conditional pardons, restore
civil rights, commute punishment, and remit fines and forfeitures
for offenses.

(2) In cases of treason, the Governor may grant reprieves until ad-
journment of the regular session of the Legislature convening next af-
ter the conviction, at which session the Legislature may grant a pardon
or further reprieve; otherwise the sentence shall be executed.

940.03 Application for executive clemency.--When any person
intends to apply for remission of any fine or forfeiture or the com-
mutation of any punishment, or for pardon or restoration of civil
rights, he or she shall request an application form from the Parole
Commission in compliance with such rules regarding application
for executive clemency as are adopted by the Governor with the
approval of two members of the Cabinet. Such application may re-
quire the submission of a certified copy of the applicant’s indict-
ment or information, the judgment adjudicating the applicant to
be guilty, and the sentence, if sentence has been imposed, and may
also require the applicant to send a copy of the application to the
judge and prosecuting attorney of the court in which the applicant
was convicted, notifying them of the applicant’s intent to apply for
executive clemency. An application for executive clemency for a
person who is sentenced to death must be filed within 1 year after
the date the Supreme Court issues a mandate on a direct appeal or
the United States Supreme Court denies a petition for certiorari,
whichever is later.

940.061 Informing persons about executive clemency and resto-
ration of civil rights.--The Department of Corrections shall inform
and educate inmates and offenders on community supervision about
the restoration of civil rights and assist eligible inmates and offend-
ers on community supervision with the completion of the applica-
tion for the restoration of civil rights.
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944.292 Suspension of civil rights.--

(1) Upon conviction of a felony as defined in s. 10, Art. X of the
State Constitution, the civil rights of the person convicted shall be
suspended in Florida until such rights are restored by a full pardon,
conditional pardon, or restoration of civil rights granted pursuant to
s. 8, Art. IV of the State Constitution.

(2) This section shall not be construed to deny a convicted felon
access to the courts, as guaranteed by s. 21, Art. I of the State Con-
stitution, until restoration of her or his civil rights.

944.293 Initiation of restoration of civil rights.-- With respect
to those persons convicted of a felony, the following procedure shall
apply: Prior to the time an offender is discharged from supervision,
an authorized agent of the department shall obtain from the Gover-
nor the necessary application and other forms required for the resto-
ration of civil rights. The authorized agent shall assist the offender
in completing these forms and shall ensure that the application and
all necessary material are forwarded to the Governor before the of-
fender is discharged from supervision.

951.29 Procedure for requesting restoration of civil rights of
county prisoners convicted of felonies.--

(1) With respect to a person who has been convicted of a felony
and is serving a sentence in a county detention facility, the admin-
istrator of the county detention facility shall provide to the pris-
oner, at least 2 weeks before discharge, if possible, an application
form obtained from the Parole Commission which the prisoner must
complete in order to begin the process of having his or her civil
rights restored.

(2) This section shall not apply to prisoners who are discharged
from a county detention facility to the custody or control of the

Department of Corrections.

Removal from Voter Rolls:

98.075 Registration records maintenance activities; ineligibility
determinations.--

(5) FELONY CONVICTION.--The department shall identify those
registered voters who have been convicted of a felony and whose
rights have not been restored by comparing information received
from, but not limited to, a clerk of the circuit court, the Board of
Executive Clemency, the Department of Corrections, the Depart-
ment of Law Enforcement, or a United States Attorney’s Office, as
provided in s. 98.093. The department shall review such information
and make an initial determination as to whether the information is
credible and reliable. If the department determines that the informa-
tion is credible and reliable, the department shall notify the supervi-

sor and provide a copy of the supporting documentation indicating
the potential ineligibility of the voter to be registered. Upon receipt
of the notice that the department has made a determination of initial
credibility and reliability, the supervisor shall adhere to the proce-
dures set forth in subsection (7) prior to the removal of a registered
voter’s name from the statewide voter registration system.

(7) PROCEDURES FOR REMOVAL.--

(a) If the supervisor receives notice or information pursuant to
subsections (4)-(6), the supervisor of the county in which the
voter is registered shall:

1. Notify the registered voter of his or her potential ineligibility
by mail within 7 days after receipt of notice or information. The
notice shall include:

a. A statement of the basis for the registered voter’s potential
ineligibility and a copy of any documentation upon which the
potential ineligibility is based.

b. A statement that failure to respond within 30 days after receipt
of the notice may result in a determination of ineligibility and in
removal of the registered voter’s name from the statewide voter
registration system.

c. A return form that requires the registered voter to admit or
deny the accuracy of the information underlying the potential
ineligibility for purposes of a final determination by the supervisor.

d. A statement that, if the voter is denying the accuracy of the
information underlying the potential ineligibility, the voter has a
right to request a hearing for the purpose of determining eligibility.

e. An instruction to the voter that, if further assistance is needed,
the voter should contact the supervisor of elections of the county
in which the voter is registered.

3. If a registered voter fails to respond to a notice pursuant to sub-
paragraph 1. or subparagraph 2., the supervisor shall make a final
determination of the voter’s eligibility. If the supervisor determines
that the voter is ineligible, the supervisor shall remove the name
of the registered voter from the statewide voter registration system.
The supervisor shall notify the registered voter of the supervisor’s
determination and action.

4. If a registered voter responds to the notice pursuant to sub-
paragraph 1. or subparagraph 2. and admits the accuracy of the
information underlying the potential ineligibility, the supervisor
shall make a final determination of ineligibility and shall remove
the voter’s name from the statewide voter registration system. The
supervisor shall notify the registered voter of the supervisor’s deter-
mination and action.
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5. If a registered voter responds to the notice issued pursuant to
subparagraph 1. or subparagraph 2. and denies the accuracy of the
information underlying the potential ineligibility but does not
request a hearing, the supervisor shall review the evidence and
make a final determination of eligibility. If such registered voter
requests a hearing, the supervisor shall send notice to the regis-
tered voter to attend a hearing at a time and place specified in the
notice. Upon hearing all evidence presented at the hearing, the
supervisor shall make a determination of eligibility. If the supervi-
sor determines that the registered voter is ineligible, the supervisor
shall remove the voter’s name from the statewide voter registration
system and notify the registered voter of the supervisor’s determi-
nation and action.

(b) The following shall apply to this subsection:

1. All determinations of eligibility shall be based on a preponder-
ance of the evidence.

2. All proceedings are exempt from the provisions of chapter 120.

3. Any notice shall be sent to the registered voter by certified
mail, return receipt requested, or other means that provides a
verification of receipt or shall be published in a newspaper of
general circulation where the voter was last registered, whichever
is applicable.

4. The supervisor shall remove the name of any registered voter
from the statewide voter registration system only after the supervi-
sor makes a final determination that the voter is ineligible to vote.

5. Any voter whose name has been removed from the statewide
voter registration system pursuant to a determination of ineligi-
bility may appeal that determination under the provisions of s.

98.0755.

6. Any voter whose name was removed from the statewide voter
registration system on the basis of a determination of ineligibility
who subsequently becomes eligible to vote must reregister in order
to have his or her name restored to the statewide voter registration
system.

Employment:

112.011 Felons; removal of disqualifications for employment,
exceptions.--

(1)(a) Except as provided in's. 775.16, a person shall not be
disqualified from employment by the state, any of its agencies or
political subdivisions, or any municipality solely because of a prior
conviction for a crime. However, a person may be denied employ-
ment by the state, any of its agencies or political subdivisions, or
any municipality by reason of the prior conviction for a crime if
the crime was a felony or first degree misdemeanor and directly
related to the position of employment sought.

(b) Except as provided in s. 775.16, a person whose civil rights
have been restored shall not be disqualified to practice, pursue, or
engage in any occupation, trade, vocation, profession, or business
for which a license, permit, or certificate is required to be issued
by the state, any of its agencies or political subdivisions, or any
municipality solely because of a prior conviction for a crime. How-
ever, a person whose civil rights have been restored may be denied
a license, permit, or certification to pursue, practice, or engage in
an occupation, trade, vocation, profession, or business by reason
of the prior conviction for a crime if the crime was a felony or first
degree misdemeanor and directly related to the specific occupa-
tion, trade, vocation, profession, or business for which the license,
permit, or certificate is sought.

(2)(a) This section shall not be applicable to any law enforcement
or correctional agency.

(b) This section shall not be applicable to the employment prac-
tices of any fire department relating to the hiring of firefighters. An
applicant for employment with any fire department with a prior
felony conviction shall be excluded from employment for a period
of 4 years after expiration of sentence or final release by the Parole
Commission unless the applicant, prior to the expiration of the
4-year period, has received a full pardon or has had his or her civil
rights restored.

(c) This section shall not be applicable to the employment prac-
tices of any county or municipality relating to the hiring of person-
nel for positions deemed to be critical to security or public safety
pursuant to ss. 125.5801 and 166.0442.

(3) Any complaint concerning the violation of this section shall

be adjudicated in accordance with the procedures set forth in
chapter 120 for administrative and judicial review.
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APPENDIX B

SUMMARY OF 2007 CHANGES TO FLORIDA RULES OF EXECUTIVE CLEMENCY

The revised Rules of Executive Clemency adopted by
the Board of Executive Clemency on April 5, 2007,
created three primary levels of approval for restoration
of civil rights, depending on the nature of the felony
conviction.”’ For all three levels, to be eligible for civil
rights restoration, individuals must first complete all
terms of their sentences and supervision, pay court-or-
dered restitution (if any), and have no pending charges
against them.

Under Level 1, civil rights are restored without a hearing
for those individuals with past felony convictions that
are considered “non-violent.” Although under the Clem-
ency Rules, individuals need not submit RCR paperwork
if their offenses fall in the Level 1 category and approval
of Level 1 cases has been characterized “automatic,” state
officials acknowledge that state records and systems are
incomplete and imperfect, and some individuals in the

Level 1 category will get their civil rights restored only
if they affirmatively initiate contact with the Office of
Executive Clemency.’!

Individuals convicted of more severe crimes, except mur-
der and sex offenses, fall into the Level 2 RCR processing
category. Those individuals convicted of murder or sex
offenses, sexual predators and those not approved in Level
1 or 2, are eligible for RCR consideration under the Level
3 category. These individuals must undergo a full investi-
gation and their case must be heard at a Clemency Board
hearing. The Clemency Board meets only four times each
year, and only in Tallahassee.

The complete Florida Rules of Executive Clemency can
be found at https://fpc.state.fl.us/Policies/ExecClemency/
ROEC04052007.pdf.

2 In addition to the three levels of RCR approval that are based on the severity of the felony offense, individuals
who remain crime and arrest free for 15 years after completion of sentence and supervision may have their civil rights

restored without a hearing. Rule 10.B.

I In the months after the adoption of the April 2007 Clemency Rule changes, clemency aides and Florida Depart-
ment of Corrections officials readily acknowledged that the Corrections Department records that are transmitted to
the Parole Commission for Level 1 processing are incomplete and, not surprisingly, the records are especially incom-

plete for older convictions.
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